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The phrase “one judge decisions” has 
come into extensive vogue. That it has 
gained such wide currency among the legal 
profession tends to show there is something 
like a consensus of opinion that our appel- 
late system is not a success, 


Of course, the phrase merely seeks to 
generalize. Or, perhaps, it means to do 
even less than that, Taking it in its more 
restricted sense, we will say it refers to a 
method in disposition of appeals, whereby 
a single member of a bench, to whom a 
particular case is assigned, may have more 
to do with its fate than all the rest of his 
associates, 

Dissenting opinions are evidence more 
or less forceful of the absence of this 
method. If a dissent proceeds upon a 
different view of the record, this evidence 
is stronger than where there is merely a 
conflict about legal principle. In neither 
case does it amount to more than some 
evidence on the question. 

It is a considerable evil, however, that 
any practice may exist, or may be sup- 
posed to have an influence, whereby any 
cause brought to an appellate court may 
fail to secure the independent, responsible 
attention of each and every member of its 
bench. When there has been an appeal, 
the loser therein knows that he has wrong- 
ly lost, if, not the court, but only one judge, 
has decided his case. We say wrongly 
lost in the sense that he has lost without 
having had his day in court. The form of 
giving him his day has been observed, but, 
in fact, he has never had it. 

Judges in such courts should feel greatly 
more dissatisfied with any system, that 
tends to a result of this kind, than counsel 
upon whose clients adverse judgments fall. 
How greatly repulsive to judges it may 
be is shown in an address by the President 





of Kentucky State Bar Association, made 
on July roth, 1912. 

In that address, Hon. John Bryce Bas- 
kin, of Louisville, told of a judge of a state 
supreme court resigning and giving to the 
chief justice the following as his reason: 
“My conscience will not permit me to con- 
tinue on the bench under the present sys- 
tem. I go into the consultation room and 
there give my vote without knowing, ex- 
cept from hearsay, what the records con- 
tain. Some of the judgments may be 
wrong. Hereafter no man shall lose his 
life or property and no woman or child 
shall be turned out upon the streets upon 
any vote of mine, unless I personally know 
the contents of the records upon which i 
am voting. I am not willing to take the 
reports of other judges, but must examine 
the records for myself.” 

One may easily imagine, that, in a bench 
where each member entertains the highest 
opinion of the industry, fairness and abil- 
ity of every other member, each might ac- 
cept without question the statement of 
facts by any other member, in a case as- 
signed to the latter. If he felt some hesi- 
tation at the beginning, it is conceivable, 
that the practice of thus relying might 
grow up to the extent that refusal to fol- 
low it by one member would not be taken 
kindly by others. And, besides, in the 
tedious listening to arguments in court and 
the preparation of opinions in cases as- 
signed, each judge may think his duty gen- 
erally better discharged when he trusts to 
his brothers in what has been assigned to 
them, as they trust to him in what has 
been assigned to him. 

In nine times out of ten, we will say, 
that a judge pursuing the opposite plan, 
would find himself in agreement with his 
brothers in their statements of facts, and, 
therefore, better results would have been 
attained had he confined his labors to the 
cases assigned to him. These results might 
be discouraging to persistence in such a 
course, especially if this persistence added 
to the labors of others or caused one to get 
behind in matters assigned to him. 
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This being not only a possible situation, 
but one which the profession believes to 
exist, and which, as we have seen, bore so 
heavily on at least one judge as to cause 
his resignation, it is pertinent to inquire 
whether or not records may be so presented 
as to do away with it, and thus put into 
practice the theory that each and every 
member of an appellate court passes upon 
each and every case with independent con- 
sideration and deliberation. 

Our readers know respectively whether 
the practice they are under encourages 
“one judge decisions,” whether there is 
complaint about it and whether their judges 
are dissatisfied with its existence. Cer- 
tainly it would seem, that, if bench and 
bar would not join hands in a reform to- 
wards eliminating “one judge decisions,”’ it 
would be difficult to expect their co-opera- 
tion about anything. 

Let us propose merely the skeleton of a 
plan which might be deemed a step in the 
direction of a reform in this matter with 
details to be supplied, if the plan itself is 
thought worthy of approval. 

I. Stop printing the stenographic record 
as the transcript in a case, but file a veri- 
fied transcription of that, together with 
original pleadings and documentary evi- 
dence in the appellate court, either party 
having the right to object to its correctness. 
2. Require appellant to abstract pleadings 
and evidence as briefly as the presentation 
of the questions involved may permit, with 
respondent to accept same or point out spe- 
cific objections thereto. 3. Let the court 
pass upon objections before the case is 
heard, and, if allowed, direct appellant to 
prepare and submit a new abstract and if 
it does not conform to the court’s order, 
the appeal be dismissed or such terms im- 
»osed as to the court seems fit, 4. Causes 
to be heard only upon accepted or settled 
printed abstracts of the record and printed 
briefs. 


In-this way we think the court as a body 
would be acquainted with the facts, and at 
all events no case would be decided upon a 





single judge’s conception of the record. In- 
stead of a term of court beginning with the 
hearing of causes, the first week might be 
devoted to settling abstracts of records. 

We might add to the above suggestion 
that, if an appeal goes up on the ground 
that a verdict is not supported by the evi- 
dence, an abstract is to be taken as suf- 
ficient for its determination, unless re- 
spondent suggests specifically what further 
evidence should be included. 

If we are going to continue to have 
reservation of decisions, until after the 
judges consult among themselves, with writ- 
ten opinions to be handed down, instead 
of decisions ore tenus as in English appeals, 
at least it ought to be true that counsel who 
present a case for decision should know 
what view of the facts is in the mind, not 
of one member of the court, but of the 
entire court. It is a litigant’s absolute 
right to have this much, whatever may be 
the final decision, and the decision itself 
would command more respect. 

This method puts responsibility as to 
presentation of facts upon the. counsel, 
where it belongs, and lessens the labor of 
courts in the tedious reading and possible 
misconception of long, dry records, It also 
compels counsel to an agreement as to facts 
and thus tends to a better discussion of 
the principles in dispute. 

The plan we have suggested might in- 
volve additional labor and possibly addi- 
tional expense for counsel, but it certainly 
would lighten the labor of judges. Coun- 
sel, however, quite generally could avoid 
additional labor and expense by agreeing 
upon abstracts. Lawyers are not churls 
and there are many courtesies and favors 
they may and do show to eaclr other which 
compromise in no way the interests they 
represent. 

Furthermore, an attorney who puts his 
adversary to useless trouble and expense 
commends himself not very greatly to the 
court in which he appears, nor does he 
have an over-pleasant time in association 
with his brothers. me &, €, 
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NOTES OF IMPORTANT DECISIONS. 





PATENTS—PROFITS ARISING OUT OF 
INFRINGEMENT INEXTRICABLY MINGLED 
WITH THOSE OF NON-INFRINGING  IM- 
PROVEMENTS.—Mr. Justice Lamar very care- 
fully reviews prior decisions as to the burden 
on a patentee to show what were the pofits 
arising out of the infringement of his patent. 
especially in those cases where plaintiff’s pat- 
ent is only part of a machine and creates only 
a part of the profits. Westinghouse Elec. & 
Mfg. Co. v. Wagner Elec. & Mfg. Co., 32 Sup. 
Ct. 691. 

The settled rule was stated to be that plain- 
tiff must “give evidence tending to separate or 
apportion the defendants’ profits and the pat- 
entee’s damages between the patented feature 
and the unpatented features and such evidence 
must be reliable and tangible and not conjec- 
tural or speculative,” this quotation being from 
Garretson v. Clark, 111 U. S. 121, 28 L. Ed. 
3Ti. 

The learned justice remarking that this rule 
of burden of proof has been so applied that 
patentee’s right “has often been nullified by 
those infringers who had ingenuity enough to 
smother the patent with improvements belong- 
ing to thémselves or to third persons,” con- 
ceives that there ought to be some reasonable 
limit to its application. 


Speaking of smothering cases he said: “In 
such cases the greater the wrong, the greater 
the immunity; the greater the number of im- 
provements, the greater the difficulty of sep- 
arating the profits. And if that difficulty could 
only be converted into an impossibility, the de- 
fendant retained all of the gains, because the 
injured patentee could not separate what the 
guilty infringer had made impossible of sep- 
aration.” 


Interposing a moment on our own account, 
we would suggest that, if this is true, an infrin- 
ger might construct an entire machine out or 
several patented inventions and because of in- 
separability of profits no one of them could re- 
cover from him nor all combined. 


But the learned justice holds that a reason- 
able limit of the rule is reached when plaintiff 
shows the infringer has made it impossible for 
plaintiff to go further. Then the burden is 
shifted for defendant to show a separation or 
the entire profits go to the plaintiff. This, 
of course, but applies the doctrine that one 





who wrongfully commingles must _ identify 
what is his own or lose. It seems to us, how- 
ever, that the rule distinguished is wrong and 
the Garetson case should have been overruled 
and that the learned justice quite near- 
ly concedes it is in saying: “It may be argued 
that, in its last analysis, this is but another 
way of saying that the burden of proof is on 
the defendant. And, no doubt, ‘such, in the 
end, will be the practical result in many cases. 
But such burden is not imposed by law; nor is 
it so shifted until after the plaintiff has proved 
the existence of profits attributable to his in- 
vention, and demonstrate that they are impos- 
sible of accurate or approximate measure- 
ment.” But it might be impossible to show 
plaintiff's patent caused a dollar of profits. 
There is merely a presumption it did, because 
the combination machine produced a_ profit. 
Any may be as hard to prove as how much. 
And, indeed, if it were even true that the com- 
bination machine did not produce a _ profit, 
plaintiff’s patent might have saved the in- 
fringer from loss or a greater loss. In such 
event even he ought to be liable for infringe- 
ment to the extent its use saved him. The 
fact is there ought to be a fixed penalty, in ad- 
dition to accounting for profits, upon an in- 
fringer. 


RATE REGULATION «- DETERMINING 
PROBABLE NET INCOME IN ADVANCE OF 
EXPERIENCE DELUSIVE.—If we are to be 
lieve the statements of managers of public 
service corporations wishing to avoid a reduc- 
tion in their rates by statutory regulation, we — 
have very few of such corporations which are 
not hovering on the very brink of bankruptcy. 

But too often such statements are delusive 
and are intended to secure relief, from the 
strong arm of equity pending further findings 
of the court. And our lower federal judges 
have all “fallen” for this buncombe, to use a 
slang expression, and such judges in righteous 
indignation have risen up to defend “property 
rights” from confiscation by injunction without 
even a thought but what such statements of 
earning capacity are as true as the gospel it- 
self. 


Now comes the Supreme Court of the United 
States and exposes the “hoax” and shows up 
the federal judges who have been caught in 
such traps, Justice Holmes stating that such 
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calculations by public service corporation are 
so carefully prepared and with such “delusive” 
exactness as to be unbelievable. The learned 
judge says that before he will believe any such 
statements, even though sworn to, he will 
have to be “shown.” He dips into a little slang 
himself and says the whole subject of calcula- 
ing net earnings is “up in the air’ and the 
time has come for federal courts to take their 
hands off the throttle and let the new rates 
which states and municipalities are providing 
for public service conveniences have a fair 
trial. 


To all of which we say “Amen.” 

This important declaration occurs in a short 
opinion in the recent case of City of Louis- 
ville v. Cumberland Telephone and Telegraph 
Co., 32 Sup. Ct. Rep. 741, where the syllabus 
discloses the point of law decided to be that 
the enforcement of a municipal ordinance fix- 
ing telephone rates should not be enjoined as 
confiscatory before giving such ordinance a 
trial to show its actual effect, where the evi- 
dence leaves the probable result very close 
to the dividing line between the yield of a fair 
return and confiscation. 

In the course of his opinion Justice Holmes 


sets forth a “statement of net income” as fur- 
nished by the defendant company which dis- 
closes that under the rates prescribed by law 
the income will be exactly ‘89,455,62!’" What 
wonderful and exact prophets public service 
experts are but the idea that a federal judge 
should “swallow” all this “entertaining fiction” 
is past belief and Justice Holmes, in conclud- 
ing his opinion says: 

“But when it is remembered what clear evi- 
dence the court requires before it declares 
legislation otherwise valid void on this ground, 
and when it is considered how speculative 
every figure is that we have set down with 
delusive exactness, we are of opinion that the 
result is too near the dividing line not to make 
actual experiment necessary. The master 
thought that the probable net income for the 
year that would suffer the greatest decrease 
would be 8.60 per cent on the values estimated 
by him. The judge, on assumptions to which 
we have stated our disagreement, makes the 
present earnings 5.10/17 per cent, with a re- 
duction by the ordinance to 3.6/17 per cent. 
The whole question is too much in the air for 
us to feel authorized to let the injunction 
stand.” A. H. R. 





ORAL OPINIONS FROM THE BENCH AS 
INDICATING A STRONG JUDICIARY. 


Is it a reflection on American judges that 
so few of them feel competent to do as do 
many of the English judges, to-wit, deliver an 
oral opinion immediately after argument? 

While there is no dearth of plausible ex- 
cuses for the practice of coming to a “mature” 
judgment weeks and even months after argu- 
ment there yet remains the fact that a judge 
who can render a “sound” opinion immediate- 
ly after argument must necessarily be a 
judge of unusual learning and judicial compe- 
tency. 

English judges do it and do it well. Fre- 
quently after argument the judges wheel 
around into a short consultation and in a short 
while thereafter, one of the judges begins the 
oral opinion of the court. Possibly another 
judge will concur and the case is thus finally 
decided. 

The remarkable ability of the English 
judges in being so ready to cite authority in 
their oral opinions suggests that there may 
have been some “brushing up” on the law 
relating to the case before coming into the 
court room. But, if, so, why is not this a 
good practice? Suppose every judge should 
read the statement of facts in each case com- 
ing up for argument on a certain day and pos- 
sibly examine a few of the authorities, ap- 
plicable thereto, it stands to reason that the 
oral argument would be far more convincing 
to him than if his mind were a blank as to 
both the law and the facts. 

Moreover, when is there a better time to de- 
cide a case than at that time when the mind 
is alert to every phase of the case and when 
every point of doubt can be cleared in a mo- 
ment by reference to counsel who are usually 
thoroughly informed on every angle of the 
case. 


Many judges have confessed to the fact that 
they seldom read thoroughly the records and 


briefs in a case. It is almost an impossible 
task and certainly a very irksome one. Jus- 
tice Harlan declared that he most frequently 
decided cases in his mind on the oral argu- 
ment and gave it as his opinion that lawyers 
who seemed to prefer to submit their cases on 
briefs without oral argument made a very un- 
wise choice. 

While there are some very important public 
legal questions that might be referred for fur- 
ther consultation the English system of im- 
mediate decision and oral opinion after argu- 
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ment seems to produce the most satisfactory 
results. 

Of course, this could not be done where 
there are aS many as forty-seven suggestions 
of error that must be passed upon as appear- 
ed in a case that came under the writer’s ob- 
servation recently. We must first have such 
reforms in our procedure that will make it 
absolutely impossible to bring up such a large 
number of questions of pleading and practice. 
One English judge said recently that it was 
so rare for a point of pleading or practice to 
arise in an English court of appeal that it 
would cause remark if counsel should raise 
such a point. 

If a judge of appeal could brush aside all 
technical objections and reach immediately the 
real merits of the case or rather the really 
few legal points that are at issue in the case 
and could then enter into an earnest discus- 
sion of these points with counsel he could 
come to a better decision of the law of the 
case at that time than if he should allow such 
impressions to pass out of his mind without 
any definite results and then at some later date 
seek to retrace his steps and reach a decision 
of the case under the Jash of duty. 

Some trial judges have practiced this habit 
of oral decision with good results. Judge War- 
wick Hough, after he had served twelve years 
as judge of the Supreme Court of Missouri, 
was later elected to the circuit bench and on 
motion day would not infrequently decide mo- 
tions or demurrers immediately after argument 
and would cite decisions in support thereof 
that gave evidence of a remarkable memory 
and a clear judicial mind. 

Possibly judges capable of making immediate 
oral decisions will be possible only with life 
tenure or by special training. A lawyer taken 
haphazard from political life or even from 
an active law practice is often very poorly 
informed on many branches of law except that 
which concerned his particular character of 
practice. We are so busy these days develop- 
ing corporation lawyers or criminal lawyers 
or insurance lawyers or damage suit lawyers, 
or equity lawyers or patent lawyers, that we 
have failed to develop but few real lawyers 
and but few broad judicial statesmen. 

Some one has said that judges to-day should 
be selected from law school professors and 
from those credited with supenal legal scholar- 
ship for the reason that points of pleading 
and practice would appear very small in the 
perspective of their vision while great princi- 
bles of substantive law and justice would loom 
high and all important. Frequently just the re- 








verse is true of the practicing lawyer. Wheth- 
er this be so or not, however, this country cer- 
tainly needs judges, learned judges, scholarly 
judges and judges with ability to render 
quick and accurate decisions. For a very large 
percentage of the cases which crowd our ap- 
pellate dockets, though lumbered around by 
the confusing scaffolding of many technical 
objections and suggestions, are after all very 
simple and the proper solution thereof very 
readily discoverable. These cases could all be 
decided promptly, and with perfect accuracy, 
immediately after oral argument. 
A. H. ROBBINS. 








STERILIZATION OF CRIMINALS, 
IDIOTS AND INSANE. 





That criminality, idiocy, insanity, imbe- 
cility and feeble-mindedness are congenital 
and hereditary is now conceded by prac- 
tically all the medical profession, and is be- 
ing accepted by all the scientists, alienists 
and students of biology; and through the 
efforts of the various State Boards of 
Health and the medical profession general- 
ly, throughout the United States, the ques- 
tion of the sterilization of these classes by 
the state, is arousing a great deal of in- 
terest in the various professions and among 
thinking men, 

It has long been settled from experience 
that idiocy, insanity, imbecility and feeble- 
mindedness are hereditary, except in iso- 
lated cases from traumatic causes; and 
coming to question the fact relative to the 
congenitality of crime, the investigator must 


needs resort to the experience of those who 


have compiled statistics which seem, at 
least, to establish the truth of this position ; 
among which are “Eugenics and Crime,” 
by Dr. W. C. Sullivan, Holloway Prison, 
published in the Eugenic’s Review, Volume 
1, No. 3, October issue of 1909, London, 
England; “The Congenital Criminal,” by 
Dr. Robert Irvine, in the April issue of 
the Medical News, 1903; “Principles of 
Heredity,” by Mendel, Cambridge Univer- 
sity Press, 1909; “Sterilization for Crime,” 
by Benj. Merrill Ricketts, Medical Review 
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of Reviews, 15:755-57, November 25, 
1909; “Heredity and Crime,” by W. H. 
Carmalt, M. D.; “Hereditary Crim- 
inality and its Certain Cure,’ by Hon. 
W. W. Foster, in Pearson’s Magazine, No- 
vember, 1909, together with the Prison Re- 
ports to which they refer. Also a pamphlet 
which is a reprint from American Medicine, 
New Series, Vol. 5, No. 7, of July, 1910, 
entitled ‘Sterilization for the Criminal Un- 
fit,” by Frank Wade Robertson, M. D. 

The statutes of five states, i. e., Califor- 
nia, Connecticut, Indiana, Iowa and New 
Jersey, récently passed, provide for the ster- 
ilization of idiots, insane, imbeciles, feeble- 
minded and habitual criminals. 

Two of the states, Illinois and Pennsyl- 
vania, whose legislatures are now in ses- 
sion, have bills of this nature before them; 
and it is the expressed hope of the Boards 
of Health in those states, that the bills will 
pass and become laws. 

In Alabama, Michigan, North Dakota, 
Ohio, Oregon, Texas, Virginia, Washing- 
ton and Wisconsin, bills of this kind have 
been before the legislature, and either have 
been defeated, vetoed or smothered in the 
committees to which they were referred 
In some cases the old and familiar legis- 
lative question, ‘““What’s in it?” has been 
propounded to the legislator who fathered 
the bill, and when it developed that it was a 
movement for the general good, the inter- 
est was lost. This is a sad state of affairs, 
but too true in many of'the states. 

In Arkansas, Arizona, Colorado, Dela- 
ware, Florida, Georgia, Idaho, Kansas, 
Kentucky, Louisiana, Maine, Maryland, 
Minnesota, Mississippi, Missouri, Montana, 
Nebraska, New Hampshire, New Mexico, 
Nevada, New York, North Carolina, Okla- 
homa, Rhode Island, South Carolina, South 
Dakota, Tennessee, Utah, Vermont, West 
Virginia and Wyoming, there have been 
no measures of this kind introduced. 

The bills that have become laws in the 
five states are generally similar; therefore 
we quote the Statute of California, from 
which there is little variation in the other 





states save that the States of Connecticut 
and lowa provide for the punishment of 
this operation except as authorized in the 
law. The Statute of California is as fol- 
lows: 

An Act to permit asexualization of in- 
mates of the state hospitals and the Califor- 
nia Home for the Care and Training of 
Feeble-minded Children, and of convicts in 
the state prisons. 

(Approved April 26, 1909). 

The people of the State of California, 
represented in senate and assembly, do en- 
act as follows: 

Section 1. Whenever in the opinion of 
the medical superintendent of any state hos- 
pital, or the superintendent of the Califor- 
nia Home for the Care and Training of 
Feeble-Minded Children, or of the resident 
physician in any state prison, it would be 
beneficial and conducive to the benefit of 
the physical, mental or moral condition of 
any inmate of said state hospital, home, or 
state prison, to be asexualized, then such 
superintendent or resident physician shall 
call in consultation the general superintend- 
ent of state hospitals and the secretary of 
the State Board of Health, and they shall 
jointly examine into all the particulars of 
the case with the said superintendent or 
resident physician, and if in their opinion, 
or in the opinion of any two of them, 
asexualization will be beneficial to such in- 
mate, patient or convict, they may perform 
the same; provided, that in the case of an 
inmate or convict confined in any of the 
state prisons of this state, such operation 
shall not be performed unless the said in- 
mate or convict has been committed to a 
state prison in this or in some other state or 
country at least two times for some sexual 
offense, or at least three times for any 
other crime, and shall have given evidence 
while an inmate in a state prison in this 
state that he is a moral and sexual pervert; 
and provided further, that in the case of 
convicts sentenced to state prison for life 
who exhibit continued evidence of moral 
and sexual depravity, the right to asexual- 
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ize them, as provided in this act, shall apply, 
whether they have been inmates of a state 
prison either in this or any other state or 
country more than one time. 

Section 2 of the Iowa Statute provides 
punishment for the unauthorized perform- 
ance of the operation, and is here quoted: 

Section 2. Except as authorized in this 
act, every person who shall perform, en- 
courage, assist in or otherwise promote the 
performance of either of the operations de- 
scribed in Section 1 of this Act, for the 
purpose of destroying the power to pro- 
create the human species, or any person 
who shall knowingly permit either of such 
operations to be performed upon such per- 
sons, unless the same shall be a medical 
necessity, shall be fined not more than one 
ul pauostidunt 10 ‘srejjop (0001) puesnoy} 
40 ‘18a 3UO pasdx2 0} Jou [ref AjuNOd ay} 
both. 

The second section of the Connecticut 
statute is similar, and such provisions are 
also made in the bills that are before the 
Pennsylvania and Illinois legislatures. 

In the Commonwealth of Massachusetts, 
a bill of like character was introduced, and 
there the legislature appointed by resolu- 
tion, a commission consisting of Walter E. 
Fernald, Hollis M. Blackstone, Everett 
Flood, Benjamin F. Bridges and Ernest V. 
Scribner, to investigate the increase of 
criminals, mental-defectives, epileptics and 
degenerates; and their report deserves of 
notice. This commission reports that in 
that commonwealth, crime, degeneracy, im- 
becility and insanity, are on the wane rather 
than on the increase, and they give a com- 
pilation of statistics which tends to prove 
their position. They take up various sub- 
jects and the finis of their report is a sum- 
mary of recommendations other than ster- 
ilization. They incline to think that ster- 
ilization by vasectomy and oopherectomy 
would propagate types of Philander, Phryne 
and of the Lais, and would have a ten- 
dency to increase sexual vice and spread 
venereal diseases; and conclude that the 





commission does not believe that these op- | 


erations have been demonstrated as efficient 
substitutes for segregation and control of 
confirmed criminals and defectives. 

Vasectomy is the term used for the ster- 
ilization of the male, and is performed by 
removing the small portion of the vas def- 
erens or small tube from the testes to the 
seminal vesicles or reservoirs. This blocks 
and prevents the active element of the sem- 
en from passing, and renders the male ster- 
ile. It is done with a local anesthetic and is 
thereby rendered painless. He still has the 
sexual power and desire, and the operation 
does not cause any change whatever in his 
sexual organs or interfere with the health 
or pleasure of the individual. In the fe- 
male, the operation is called oopherectomy, 
and the operation is quite as simple as that 
upon the male in principle. The Fallopian’ 
tubes which carry the ovum or egg of the 
female from the ovary to the uterus 
(womb) are exposed by a simple operation 
through the vagina. It is a little more diffi- 
cult to perform than vasectomy, but is free 
from danger. A small section of the Fallo- 
pian tubes are removed, which renders the 
woman sterile. This operation does not in 
any way change the organism of the fe- 
male, nor interfere with her health and 
pleasure. Under these laws in force in In- 
diana, Connecticut and California (the law 
of New Jersey took effect February 27th, 
roti, and the law of Iowa, passed and 
signed by the Governor, takes effect July 1, 
I9II,) something more than 1000 men 
have been sterilized; and approximately 
100 women ; but as yet the law is too young 
and new to note experience results. 

Not since the days of Lycurgus, the Spar- 
tan statute-maker, has the application of 
the maxim salus populi suprema est lex so 
taken away from the individual the naturai 
right. The natural right to reproduce one’s 
kind is as old as the race, and has been rev- 
ered by scientists and preserved by law- 
makers, and has been sung by bards and 
poets. 


“Shame fa’ the fun wi’ sword and gun 
To slap mankind like lumber! 
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I sing his name, and nobler fame, 
Who multiplies our number.” 


The application of the maxim given 
causes the thinker to pause and wonder 
whether or not there is a right guaranteed 
to the state or to society as a whole, by the 
social compact or Constitution, which no 
law may contravene, to take away or so 
abridge the natural rights of the individual. 
The Eighth and Ninth Amendments to the 
Constitution provide as follows: 


“Eighth. Excessive bail shall not be re- 
quired, nor excessive fines imposed, nor 
cruel and unusual punishment inflicted. 

“Ninth. The enumeration, in the Consti- 
tution, of certain rights, shall not be con- 
strued to deny or disparage others retained 
by the people.” 

Another question presents itself, wheth- 
er if this measure be deemed as a punish- 
ment in the case of criminals, the laws 
framed as above quoted, would not seem 
to take away the right of a trial by jury. A 
trial in the case of the criminal, the ques- 
tion of whether or not that criminal was a 
habitual criminal, to a person who should 
not be permitted to exercise his or her nat- 
ural rights if from any cause, restored to 
his or her social rights under the Constitu- 
tion, would seem to be a fact that should 
be established by the verdict of a jury. 

From the experiences of the medical 
world, we must conclude that the operation 
of vasectomy and copherectémy is compara- 
tively painless, so that it cannot be cruel; 
but that it is unusual is beyond cavil. But 
innovations are always unusual, and it is 
presumed that the framers of the Constitu- 
tion meant by “unusual” punishments such 
punishments as gave great pain and suffer- 
ing to the individual subjected to them. 
Then, as to the Ninth Amendment, which 
would seem to recognize the natural rights 
of individuals not enumerated in the Con- 
stitution, we confront this condition: The 
criminal who is sentenced to a penal insti- 
tution for a ferm of years, on serving his 
sentence and being released, or on being 








which he had before incarceration, and be- 

comes entitled to the protection of society 
the same as before subject, of course, to its 
restrictions and regulations; and the steri- 
lization takes away a natural right that can- 
not be restored and, indeed, were it re- 
stored the benefit of the provision would be 
lost in the event that the incarceration did 
not prove a reformation in the individual. 

Dugdale’s history of the Jukes, showing 

where the single ancestor “Max” was the 
progenitor of more than 1200 social dere- 
licts, the genealogy extending about 200 
years—of which 440 suffered from vicious 
cliseases ; 400 were physically wrecked early 
by their own Sodomic practices; 50 were 
notorious prostitutes ; 7 were murderers ; 60 
were habitual thieves, who spent an aver- 
age of 12 years each in prison; 130 were 
convicted more or less often, of crime, and 
the remainder put in alms houses or public 
institutions, only a few from this progeni- 
tor becoming respectable persons—is prob- 
ably one of the most notable examples of 
what heredity and crime means to society;, 
and it becomes a truism clearly pfoven of 

justice, that any person not of criminal an- 

cestry, who becomes a criminal—at least 

a habitual criminal—forfeits all social 

rights thrown around him by the Constitu- 

tion of State or Nation. 

Idiocy, imbecility, insanity and feeble- 
mindedness are conditions of humanity that 
the general good of the state demands be 
not continued. The study of Eugenics leads 
into the paths of biological research that is 
intensely interesting, but the object of this 
discussion would not permit following these 
paths. The movement is an innovation, and 
as initiate measures, the laws passed by 
the five different states, and the bills pre- 
sented to the other states, whose legislators 
have not yet awakened to a thorough study 
of the question, are believed to be a move- 
ment in the right direction. They are not, 
however, perfect; they are generally 
framed by physicians, and sometimes 


passed without reference to the judiciary 
committees, and they, perhaps, not versed 
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such corrections as would seem to be neces- 
sary. The laws referred to all make asexu- 
alization a part of the punishment of per- 
convicted of sexual crimes. This 
would seem to be rather unstudied; the 
sexual crime, while deemed by many to be 
the most heinous and hideous of crimes 
committed, is but a natural crime—more 


sons 


natural, perhaps than any other crime com- 
mitted by the human race—and in many in- 
stances the conviction of a sexual crime is 
affected, perhaps, even caused, by public 
sentiment and it would seem that these laws 
should provide for at least three convic- 
tions of sexual crime—the same as for 
other felonies—before the asexualization 
should be permitted. In fact, all of the 
statutes that have so far been passed or 
presented, leave rather more than is safe 
to a committee of men, appointed, perhaps, 
through political preferences; and while 
the measure is safeguarded by small fees. 
and in some instances, no fees, yet there is 
a likelihood to creep into the enforcement 
of the law, a biased opinion; so that at least 
where discretion is left to a Board of Com- 
missioners, or to whomsoever it shall be 
delegated to decide upon the asexualization 
surrounded by safeguarding particularity. 
Then again, the passage of these laws must 
and Most states in the Union 
provide that natural impotency of either of 
the contracting parties at time of marriage, 
is ground for divorce, as being in fraud of 
the marital rights. Impotency caused by 


divorce. 


legal asexualization would not be natural, 
but artificial; and all marriage and divorce 
laws must needs be eventually changed to 
suit the conditions arising. 

When Lycurgus caused the deformed 
babe to be torn from its mother’s breast 
and conveyed to the wilds where animals 
might devour it, it is presumable that meth- 
od was considered humane and proper, as 
obviating the necessity of the killing of the 
infant by human beings ; but it was a meas- 
ure for the good of the state—that all the 
sons of Sparta might be physically perfect. 

This movement is for the good of the 
state and of society ; and when it shall have 


been amended to remove from it the possi- 
bilities of maladministration, society’ at 
large must come to appreciate it as a meas- 
ure that is at once preventive of increase 
in defective humanity, which will, in the 
years to come, make for a better society, 
greater intelligence and an improved human 
race. Cas. E. Grorce. 
San Francisco, Cal. 








DOWER—ANTENUPTIAL CONTRACT. 


LOWE v. LOWE et al. 


Kansas City Court of Appeals, Missouri, April 
1, 1912. Rehearing Denied April 
30, 1912. 


146 S. W. 100. 


An antenuptial contract is ineffectual to bar 
dower, unless it expressly so provides, or un- 


less the wife receives no estate from her hus- 
band, to take effect after his death. 


BROADDUS, P. J.: The plaintiff, the widow 
of Rhoades Lowe, deceased, filed in the pro- 
bate court a claim for an allowance out of his 
estate for $200, in lieu of “all grain, meat, 
vegetables, groceries and other provisions on 
hand and provided and necessary for the sub- 
sistence of the widow and her family for 
twelve months.” The probate court made the 
allowance. The executors of the estate appeal- 
ed from the judgment to the circuit court, 
where the judgment of the probate court was 
affirmed, and the executors appealed to this 
court. 

At the trial, the following facts were admit- 
ted, viz.: (1) That plaintiff was the widow 
of Rhoades Lowe, and that he died on the 30th 
day of May, 1910. (2) That $200 is not an 
unreasonable sum, if plaintiff is entitled to 
any allowance whatever. (3) That the estate 
inventories $10,500. (4) That plaintiff had no 
property at the time of her marriage. Upon 
this agreement as to the tacts, plaintiff rested 
her case. - 

The defendants introduced the following 
antenuptial contract, viz.: “This contract 
made and entered into this 10th day of July, 
1907, between Rhoades Lowe, of Kirksville, 
Mo., first party, and Laura A. Crebs, of Mar- 
celine, Mo., second party, witnesseth: That 
whereas, said parties contemplate intermar- 
riage with each other, it is mutually agreed 
| that in case such marriage shall be celebrated, 
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that in consideration thereof, said first party 
will convey to said second party by warranty 
deed his homestead, to-wit: Lots 3 and 4 in 
block 3 in Falkenstein’s addition to the town, 
now city, of Kirksville, Adair county, Mo., re- 
serving the use and possession thereof during 
his lifetime, and will ailow her the use of $300 
to be loaned by her, and she to receive the in- 
terest thereon during first party’s lifetime, and 
at his death said second party shall receive 
out of his estate a sum of money equivalent to 
one-third of all his estate, including real, per- 
sonal and all property of every nature in ex- 
cess of the sum of thirteen thousand dollars; 
that is said second party shall have one-third 
interest in the estate of said second party in 
excess of the value of $13,000; and the said 
$300 above mentioned * * * to be return- 
ed to said first party’s estate at his death. And 
said second party shall receive a comfortable 
home and support so long as first party lives, 
and her daughter, Ella G. Crebs, shall have a 
home with her mother, if she so desires, her 
said mother, the second party, to maintain and 
support her. And in consideration of these 
premises, the second party does hereby accept 
said provisions for her benefit in full, and in 
lieu of dower in the property of first party and 
of all marital rights in his property and es- 
tate, but she shall be excluded from all mar- 
itai rights in the estate of first party, except 
as above provided. And, in consideration of 
these premises, first party agrees and binds 
himself that he will not have or claim any 
interest, dower or marital right whatever in 
the property or estate of second party during 
the continuance of said marriage or in the 
event he should survive said second party, but 
she shall own and possess all her property, as 
her sole and separate estate, including all that 
property that she may now have or may here- 
after acquire, in any manner.. And in addition 
to the foregoing provision the second party 
shall receive out of the estate, of first party at 
his death, the additional sum of fifteen hun- 
dred dollars.” 


Other evidence introduced went to show that 
the plaintiff received the property mentioned 
in the contract, according to its terms. It was 
further shown that plaintiff and deceased did 
not live together agreeably, and that at the 
date of his death she had a_ suit pending 
against him for divorce. She had commenced 
a prior suit against him for divorce, which 
was compromised, and plaintiff returned to the 
home of her husband. Deceased paid some 
debts of plafntiff during the marital relations 
of the parties; but such fact and others relat- 
ing to their married life we do not think throw 





any light on the issue before the court. It is 
to be regretted that respondent has filed no 
brief and argument to aid the court in coming 
to a correct conclusion in the case. 


(1) We are enabled, however, to conclude 
from what the record discloses that the plain- 
tiff’s contention was that the terms of the con- 
tract did not exclude her from the statutory 
provision in favor of the widow; and that the 
antenuptial contract did not afford a reason- 
able provision for her as the wife of deceased. 
“An antenuptial contract made between a man 
and woman about to unite in marriage will be 
ineffectual to bar dower, unless it expressly 
says that it is to be ‘in full discharge of all 
claim of dower,’ ” and would still be insufficient 
to bar dower, if she received no estate from 
her husband, to take effect after his death. 
King v. King, 184 Mo. 99, 82 S. W. 101. The 
law in other states is different. In Nebraska 
it is held that marriage is a sufficient consid- 
eration, when the contract is fair and equitable 
in its terms, and entered into in good faith. 
Rieger v. Schaible, 81 Neb. 33, 115 N. W. 560, 
17 L. R. A. (N. S.) 866, 16 Am. Cas. 700; Id. 
81 Neb. 58, 116 N. W. 953, 17 L. R. A. (N. S.) 
866, and cases cited. In the King Case, the 
court reviews the Missouri cases on the sub- 
ject, among which is that of Mowser v. Mow- 
ser, 87 Mo., loc. cit. 440, in which it is said: 
“The widow must receive under it real and 
personal property as a provision for her sup- 
port during life. It is against public policy to 
allow a man, by an agreement before marriage, 
which does not secure to the wife a provision 
for her support during life after his death, to 
bar her right to dower. The statute sanctions 
no such agreements.” See, also, Farris v. Cole- 
man, 103 Mo., loc. cit. 360, 15 S. W. 767. 

(2) The husband, during his life, conveyed 
the real estate to plaintiff, turned over to her 
the $300 mentioned, and provided her and her 
daughter with a comfortable home, and at his 
death she received $1,500, the amount specified 
in the contract. As the decedent’s estate did 
not exceed $13,000, the plaintiff retains the 
$300. The realty was said to be worth $2,000. 
The plaintiff, therefore, has received property 
and money, under the contract, to the amount 
in value of $2,800, a little over one-third of 
her husband’s estate, which was estimated to 
be of the value of $10,500. We believe the con- 
tract made reasonable provision for the wife, 
ana was fair and just, considering the amount 
of the husband’s estate. It was also shown 
that the plaintiff had no property of her own 
at the time of the marriage. 

(3, 4) It will be seen that the language of 
the antenuptial contract does not expressly bar 
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plaintiff’s right to the statutory provision for 
one year’s support as the widow of her deceas- 
ed husband. By section 114, R. S. 1909, the 
widow, “in addition to dower, shall be allowed 
to keep as her absolute property a family Bible 
and other books, * * * all grain, meat, 
vegetables, groceries and other provisions on 
hand and provided and necessary for the sub- 
sistence of the widow and her family for 
twelve months.” Section 115 provides that if 
the latter articles are not on hand a reason- 
able appropriation shall be made out of the as- 
sets of the decedent’s estate to supply the de- 
ficiency. It appears to us that the policy of 
the law is to place the articles enumerated in 
section 114 upon the same footing as dower. 
The widow is as much entitled to the allow- 
ance in question as she is to the family Bible, 
her clothing, and other articles enumerated in 
said section. It goes to her absolutely by opera- 
tion of law, and free from the debts and liabili- 
ties of the husband. The husband cannot dis- 
pose of it by will without the consent of the 
wife. And, in the absence of express language 
to that effect, we must presume that the parties 
did not intend to include the absolute property 
of the wife as one of her marital rights in the 
property and estate of the husband. It be- 
came, on the death of the husband, the ab- 
solute property of the wife, and was no part 
of the decedent husband’s estate. It is held 
that because a widow received and receipted 
for the personal property bequeathed her as 
coming to her under the terms of the will 
would not have estopped her from afterward 
asserting her right to take a child’s share in 
the personal estate; that she could not have 
prejudicea the rights of any one by receiving 
a part only of what the law entitled her to re- 
ceive. Zook v. Welty, 156 Mo. App., loc. cit. 
711, 137 S. W. 989. The same principle of iaw 
is applicable to the facts of this case. In our 
opinion, the case is governed by the decisions 
in Farris v. Coleman and King v. King, supra. 

For the reasons given, the cause is affirmed. 
All concur. 


Note.—Auntenuptial Contracts Barring Dower. 


—The instant case states a principle which 
sounds’ greatly like an arbitrary technicality, 
when it declares that’ an antenuptial contract 


will not bar dower if the wife receives no estate 
from her husband to take effect after his death. 

The case of King v. King, 184 Mo. go, & S. 
W. ror, upon which the instant case is based, 
shows an antenuptial contract purporting to be 
in consideration .of marriage and thereby it was 
agreed that neither party was to claim or have 
any interest in the real estate of the other. The 
wife thereby agreed to give up all right of 
dower and the husband, curtesy, etc., “so that 
upon the death of either the title to his or her 
real estate shall by force of this covenant pass 





to and vest in his or her heirs or assigns free 
from any such claim, right, title or interest of 
the other.” 


The facts showed that at the time of its execu- 
tion the man was a widower with ten children 
and the woman a widow with seven. The man 
owned real estate and the widow a dower inter- 
est in the estate of her former husband. 

The court, after approving the rule that the 
widow must receive something from the estate 
of her husband or the contract is against public 
policy appears however to deduce this conclu- 
sion from the Missouri statute and not generally 
to deny that an equitable jointure might arise 
under such a contract, where both parties pos- 
sessed property, if statutory policy did not for- 
bid. 


The case of Rieger v. Schaible, 81 Neb. 33, 115 
N. W. 530, 17 L. R. A. (N. S.) 855, 16 Ann. 
Cas 560, cited by the instant case as opposing 
authority seems only strictly opposed in that it 
thought its statute for a legal jointure in no 
way was intended to affect agreements that were 
reasonable or which might create equitable joint- 
ures, and therefore there was no ,question of 
public policy, from the mere existence of the 
statute, involved. 

It. may be asserted, we think, that Missouri 
stands quite alone in thinking statutes of this 
kind are exclusive on the subject of antenuptial 
contracts and that neither it or any other state 
thinks, as an ‘independent question, that there 
must be a particular sole kind of consideration 
—to-wit, an interest in the husband’s estate—in 
order for an antenuptial contract to be valid. 

Thus In re Estate of Pulling, 93 Mich. 274, 
52 N. W. 1116, the contract was held invalid 
upon the ground that there was confidence re- 
posed in the man and that confidence was 
abused. It was said that to consider the parties 
as dealing at arm’s length “is to suggest what 
would be revolting to all the better feelings of 
woman’s nature.” The contract was held void- 
able because he was bound to disclose to her the 
amount or value of his property, and he did not. 

And in Lamb v. Lamb, 130 Ind. 276, 30 N. E. 
36, 30 Am. St. Rep. 227, an antenuptial con- 
tract was set-aside where there was release of 
dower for an interest in personal property, be- 
cause it was obtained on false representations. 

Also in Hunlock v. Brown, 91 Tenn. 241, 18 
S. W. 868, ignorance of law was held a good 
ground for avoiding the contract, where the 
woman about to become his wife was being in- 
structed by the man as to her rights, notwith- 
standing both had had business experience. 

So in Simpson v. Simpson, 94 Ky. 586, 23 
S. W. 361, where the man had considerable 
property and the woman very little, mutual re- 
leases did not save the contract, where she was 
hurried into marriage without having opportun- 
ity to consult with others about her marital 
rights, the court holding it was his duty to ex- 
plain to her the rights she was surrendering. 

The case of Rieger v. Schailler, supra, is one 
of the leading cases on this subject not only cit- 
ing, but making copious extracts from, many 
cases and as it is cited as being found in four 
different series of reports we think it a work 
of supererogation to repeat those extracts or 
again cite the cases it does. 

However, it may be as well to state its conclu- 
sion as follows: “We think the rule deducible 
from the authorities under review is that in 
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equity an antenuptial contract, in consideration 
of marriage and the release by each party of all 
interest in the property of the other, is based 
upon a sufficient consideration as to both parties, 
when each is the owner of an estate in which 
the other would acquire an interest by reason 
of the marital relations but for the antenuptial 
agreement, and is sufficient, when equitable and 
fair in its terms and entered into in good faith, 
to constitute an equitable bar to dower.” 

We think the cases stress the question of 
good faith and always will do so. to th: end 
that the confidence a woman ought to and does 
repose in the man she is about to marry shal! 
not be imposed on. This is a better rule than 
the Missouri one, for it might be sometimes 
more to the advantage of the intended wife 
and her heirs, that there should be merely re- 
leases inter sese, and then the right of contract 
as to what it has often been decided there is no 
policy of law forbidding is preserved. 








CORRESPONDENCE. 


THE RECALL OF JUDGES—A GOOD SUGGES- 
TION. 
July 13, 1912. 
Central Law Journal, 
St. Louis, Mo. 

Gentlemen: May I rise up and speak in meet- 
in’ just once? I do not want to be discursive 
and monotonous, which seems to be equivalent 
to being wise, but simply desire to say a few 
words. I want, rather to ask a question, than 
to discuss a problem. I have just read the 
“Recall of Judges—A Judicial Affirmative,” by 
Hon. R. M. Wanamaker, of Akron, Ohio, in your 
issue of July 12, 1912. It is decidedly interest- 
ing, and in exact line with the arguments of 
my very dear friend Hon. H. S. P. (Stump) 
Ashby, of Populistic days, when he and tke 
Democracy of Texas, including my humble and 
modest self, used to save the country at the 
cross-roads. 

The same argument then used in this state 
against the recall idea seems to me to be still 
the argument appropriate to be considered. It 
was that no man could be fairly tried by politi- 
eal methods, for every element of personal am- 
bition, political favoritism, money interest and 
divers other influences, which were presumed to 
have affected the judicial determination of is- 
sues by himself, were likely to be felt in pass- 
ing upon his qualifications to his terrible in- 
jury. 

The elective term of four years, ren- 
dered the district courts practically directly re- 
sponsible to the people; the term of six years 
rendered the appellate courts so responsive as 
to render their serious disregard of public 
rights practically impossible. 

Examine the results for a moment. This year 
every member of the Supreme Court of Texas is 
to be elected. Each present member must di- 
rectly account to the people for his actions 
while upon the bench. If his actions have not 
been satisfactéry to the people, he will be de- 
feated for re-election. Yet, being honest, no 
reflection is cast upon him in any way. To go 


short 





further, the Hon. T. J. Brown, chief justice, has 
no opposition. Opposition to the others is 
Strictly one of personal preferences. Not a 
word of unkindness. <A _ practical demonstra- 
tion that the moderately short tez.n, re-elective 
system, will obviate any necessity for recall and 
similar measures. 

Take any county in Texas, and you will find 
the unwritten law to be, that a county judge 
having honestly served two years, will be re- 
elected for two more; but, having dissatisfied 
the people from any cause, could not secure re- 
election; or in any district the judge, having 
served four more, unless he has defied the popu- 
lar will in some seriously important respect, 
when he will be denied re-election. No turmoil, 
no scandal, no special elections, no entry into 
the result of damaging, and probably unfound- 
ed charges, but simply an orderly procedure to 
set aside an unsatisfactory person in the regu- 
lar course of business. There are many judges 
in Texas who have been re-elected term after 
term, and many who have served but one term; 
and all unquestionably honorable to the limit 
of honor. The first class have proven entirely 
worthy in all respects; the second class, unsat- 
isfactory to their people in some manner. Pos- 
sibly lack of learning; possibly, impetuosity, or 
possibly disregard of proper appreciation of 
their own and the people’s dignity. They have 
simply been recalled in regular course of af- 
fairs at the end of their terms, and not after 
special, vicious, bitter campaign and discussions 
derogatory to all concerned. 

The Texas method, is the happy medium be- 
tween the life-tenure and irresponsibility of 
judges upon one hand, and the recall of judges 
without fair trial, upon the other. Three quar- 
ters of a century have vindicated, in this state, 
the judgment of those who made a moderate 
term, elective system, subject to impeachment 
for positive offenses, the basis of judicial of- 
fice. Why not try the experiment elsewhere? 

Yours, etc., 
A. E. FIRMAN. 
Dallas, Texas. 


PRELIMINARY NOTICE—AMERICAN BAR 
ASSOCIATION. 

To the Members of the American Bar Asso- 
ciation:—The next meeting of the Association 
will be held on August 27th, 28th, and 29th, 
1912, at Milwaukee, Wis. 

The president’s address will be delivered by 
Stephen S. Gregory, Esq., of Chicago, Ill. 

The annual address will be delivered by Hon. 
Frank B. Kellogg, of St. Paul, Minn. 

Hon. George Sutherland, United States Sena- 
tor from Utah, will present a paper on “The 
Courts and the Constitution.” 

There will be held a symposiurn on the gen- 
eral topic, “The American Judicial System,” di- 
vided into the following sub-topics: 

(a) The Judges, by Henry D. Estabrook, New 
York. 

(b) The Lawyers, by Joseph C. France, Mary- 
land. 

(c) The Procedure, by 
Missouri. 

The annual banquet will be given on Thurs- 
day, August 29th, 1912. W. U. Hensel, of Lan- 
caster, Pa., will act as toastmaster. Hon. Wil- 


Frederick N. Judson, 
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liam Renwick Riddell, Justice of the King’s 
3ench Div’n. H. C. J., Toronto, Ontario; Mr. 
Thomas W. Thomas, of Bowling Green, Ky., and 
Mr. Robert J. Cary, of Chicago, Ill., have ac- 
cepted invitations to respond to toasts. 

Hotel Pfister has been selected as Headquar- 
ters for the Association. 

Mr. Carl F. Geilfuss, Wells Building, Mil- 
waukee, Wis., a member of this association, has 
charge of hotel reservations for members and 


delegates. Rooms should be reserved in ad- 
vance, 
GEORGE WHITELOCK, 
Secretary. 








BOOK REVIEWS. 


MODERN LAW OF EVIDENCE, VOL. 3. 

The third of the four volume _ series by 
Charles F. Chamberlayne, of Boston and New 
York bars, under above title, is upon “Reason- 
ing by Witnesses,” 

We gave reviews of volumes 1 and 11 in 72 
Cent. L. J. 446, and 73 id. 69, and refer our 
readers to what was there said as to the gen- 
eral scope and merits of this work. 

This work is a departure from the usual 
methods of treating evidence by a law writer 
of prominence on this subject, he having edited 
editions of Best and Taylor on Evidence, and 
for practical treatment of this subject, in a new 
way, both as to classification and style, it sup- 
plements the standards, not so much in a revo- 
lutionary as in a useful way. For example 
this third volume seeks to work out adminis- 
trative principles, which shall guide judges in 
reception of evidence ,of the mental acts of 
witnesses, particularly those relating to their 
qualifications as experts. 

The author discusses mental processes of wit- 


THE 


nesses under such headings as Engineering, 
Mechanic Acts, Medicine, Railroads, Street 
Railways, ete., thus furnishing a classification 


of ready usefulness to the practitioner. 

There are various other excellent things in 
this volume which we have not space to speci- 
fy. 

The work is published by Matthew Bender & 
Company, Albany, N. Y., 1912. 

CONSTITUTION AND ENABLING ACT OF 

OKLAHOMA. 

This constitution was framed in 1907, and the 
volume containing it and the enabling act has 
been annotated by Justice R. L. Williams, of 
Oklahoma Supreme Court. There are not a very 
great number of Oklahoma decisions upon this 
constitution within the five years of its exis- 
tence but there are some. 

The volume, however, is quite valuable for its 
general annotation, especially in view of the 
fact, as stated by the author, that “nearly all of 
the provisions of the Oklahoma constitution 
have their prototypes in other states.” 

This volume, therefore, should command 
more than a local interest. It is in very pre- 
sentable form as to type, paper and binding, 
the latter being in law buckram and is publish- 
ed by Pipes-Reed Book Company, sansas City, 





HUMOR OF THE LAW. 


TWO GOOD ONES FROM SOUTH CAROLINA. 

A prominent attorney of Spartdnsburg, South 
carolina, sends us two good stories: 

“A case was being tried here before one of 
our Magistrates,” writes our correspondent. 
“The attorney for the defendant asked the 
court to charge the jury that the plaintiff must 
make out his case by the preponderance of the 
evidence and if they should find that the evi- 
dence was equally balanced they would be bound 
to find for the defendant.” 

Instead of charging the jury as requested, 
the Magistrate charged the jury that if they 
could not decide the case by the evidence then 
they would become a law unto themselves and 
would have to decide the case, one way or the 
other, as best they could. The verdict was for 
the plaintiff. The defendant in serving notice 
of appeal complained that the Magistrate erred 
in refusing to charge the jury as_ requested - 
which misled the jury and caused a miscarri- 
age of justice. 

The old magistrate, in making his report to 
the Higher Court, when he sent up the “Case” 
made use of the following language: ‘It is 
true I may have erred in refusing to charge the 
defendant’s request and I may have erred in 
charging as I did but the jury who tried this 
case was a very intelligent set of men and I 
do not think anything I might have said to 
them would have had any influence one way or 
the other, therefore I respectfully submit that 
the error, if there was error, was harmless to 
the defendant.” 

The above in substance actually happened. It 
has been the source of much amusement to the 
members of the bar of Spartansburg, and no 
doubt will afford amusement to the members 
of the bar all over the country who have deal- 
ings with these lower courts. 

Another thing which happened in the Circuit 
Court at Spartansburg, the other day was quite 
as amusing. An old gray-headed lawyer, who 
had been admitted to the bar late in life was 
employed to sue for money loaned to a man 
who had since died, and there was no written 
memoranda of the transaction of any sort. This 
action was brought against the administrator 
of the deceased, the complaint after alleging 
everything concerning the transaction, pertin- 
ent and impertinent, finally wound up with this 
sentence: “The plaintiff presented his account 
to the deceased shortly before his death and 
the deceased refused to pay the same and even 
denied that he owed the plaintiff anything, 
whereupon the plaintiff was so shocked, stun- 
ned and mortified that he didn’t know what to 
do.” 

“Wherefore plaintiff demands judgment, etc.” 


The lawyer had a somewhat difficult witness, 
and finally asked if he was acquainted with any 
of the men on the jury. 

“Yes, sir,” replied the witness, 
half of them.” 

“Are you willing to swear that you know 
more than half of them?’ demanded the lawyer. 

“Why, if it comes to that, I'm willing to 
swear that I know more than all of them put 
together.’’—Milwaukee Journal. 


“more than 
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1. Assignments—Installments.—Under a build- 
ing contract, requiring payments in monthly 
installments in such sums as the architects 
might certify to be due, a certificate that a 
specified sum was due was assignable; and the 
assignee could enforce it at law.—Timmons vy. 
Citizens’ Bank of Waynesboro, Ga., 74 S. E. 
798. 

2. Bankruptcy—Attachment.—Bankr. Act July 
1, 1898, § 67f, avoiding attachment made within 
four months of adjudication in bankruptcy, held 
to contemplate the attachment of property 
to which the bankrupt had the complete legal 
and equitable title—Nisbet v. Sigel-Campion 
Live Stock Commission Co., Colo., 123 Pac. 110. 


3. Fraudulent Conveyance.—The four- 
month limitation prescribed by Bankruptcy 
Act, July 1, 1898, § 60, does not apply to an ac- 
tion by a trustee, pursuant to section 70e, to 
cancel a fraudulent conveyance made by the 
bankrupt.—Boyd v. Arnold, Ark., 146 S. W. 118. 

4. Preference.—A factor’s claim for reim- 
bursement for advances and expenses on a 
consignment held not to constitute him a cred- 
itor of the bankrupt, seeking a preference 
within the meaning of Bankr. Act, July 1, 1898, 
§ 67f—Nisbet v. Sigel-Campion Live Stock 
Commission Co., Colo., 123 Pac. 110. 

6. Waiver.—Plaintif€ by answering a peti- 
tion in intervention by a trustee in bankruptcy 
held to have waived any incapacity of the in- 
tervener to sue as trustee.—Nisbet v. Sigel-Cam- 
pion Live Stock Commission Co., Colo., 123 Pac. 
110. 

6. Banks and Banking—Collections.—Bank re- 
ceiving a certificate of deposit for collection, 
and remitting the proceeds before presentment 
and refusa¥ of payment on the certificate, was 
not entitled to recover from the forwarding 
bank, where presentment for payment was not 
made for over a month.—Bank of*Mount Airy v. 
Greensboro Loan & Trust Co., N. Car., 74 8S. E. 
747. 














7.——Estoppel—wWhile, under Comp. Laws 
1909, § 315, a transfer of bank stock is invalid 
against the bank, or any creditor, while the 
registered holder is indebted to the bank, yet, 
if the bank recognizes the transfer, and the 
purchaser resells the stock, the bank waives 
its lien, and can be compelled to register the 
second transfer and issue new certificates.— 
Farmers’ & Merchants’ Bank of Kiel v. Chero- 
kee Trust Co., Okla., 123 Pac. 158. 

8. Bills and Notes—Jointmaker.—Where sev- 
eral parties gave a note by which they jointly 
and severally promised to pay a stated sum, and 
this was signed by each of the promisors sep- 
arately, this was not a note of a partnership, 
but of tne individuals—Wallace v. Boddie, Ga., 
74 8S. E. 756. 

9. Parties —A complaint, which averred 
that the payee died intestate, leaving no widow 
and that he left plaintiffs as his children and 
only children and “only heirs at law,” that all 
claims against him and his estate had been 
paid, and that no letters of administration had 
been granted on the estate, was sufficient to 
show plaintiffs’ right to sue as owners of the 
note.—Barrett v. Sipp, Ind., 98 N. E. 310. 

10. Boundaries—Agreement.—Parties may fix 
a boundary line by parol, where there is doubt 
as to its true location, which, when followed 
by possession with reference thereto, will be 
conclusive upon them without possession for the 
full statutory period.—Malone v. Mobbs, Ark., 
146 S. W. 143. 

11. Estoppel.—Grantors are estopped, by 
pointing out boundaries, from afterwards assert- 
ing title to the land within the boundaries 
pointed out—Zander v. Schultze, Tex., 146 Ss. 
W. 222, 

12. Cancellation of Instruments—Fraud.—lIt 
a contract by a vendor to sell land was obtained 
by fraud, he could cancel it as against the oth- 
er party’s assignee, as well as the deed execut- 
ed to the assignee by such other party after 
conveyance by the vendor.—Bonelli v. Burton, 
Ore., 123 Pac. 37. 

13. Carriers of Goods—Adjusting Claims.—The 
statute entitling the consignee to fecover & 
penalty for failure of a common carrier to ad- 
just a claim within a certain time for nonde- 
livery of goods is penal, and should be strictly 
construed.—Brown vy. Atlantic Coast Line R. Co., 
S. Car., 74 S. E. 764. 

14. Consignee—The purchaser of goods 
shipped to the consignor’s own order, with sight 
draft against the bill of lading, which provided 
that the purchaser should be notified of their 
arrival. Was the “consignee aggrieved,” with- 
in the statute giving such person a right to 
recover a penalty for failure to adjust, within 
the statutory period, a claim for nondelivery 
of goods?—Brown v. Atlantic Coast Line R. 
Co., S. C. 74 S. E. 754. 

15. Carriers of Live Stock—Pleadings.—In an 
action for damages for breach of contract of 
shipment of cattle by failure to water them in 
the pens, defendant could not show under the 
general denial that the failure to have water 
at the cattle pens was due to an “unavoidable 
accident.”—Trinity & B. V. Ry. Co. v. Crawford, 
Tex., 146 8S. W. 329. 

16. Carriers of Passengers—Accommodations. 
—It ils the general duty of a railroad company 
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to furnish sufficient room within its cars for all 
passengers -whom it receives for transportation. 
—Southern Ry. Co. v. Nappier, Ga., 74 S. E. 778. 


Freight Train.—Where plaintiff was 
riding on defendant’s freight train with consent 
of its conductor, defendant was bound to exer- 
cise only ordinary care for his safety.—McDon- 
ald v. St. Louis & S. F. R. Co., Mo., 146 S. W. 
$3. 


1%, 





18. Constitutional Law—Delegated Power.— 
The legislative power to prescribe rules for car- 
riers may be exercised through administrative 
officers, such as the Railroad Commission.—State 
v. Great Northern Ry. Co., Wash., 123 Pac. 8. 

19. Foreign Corporation—A nonresident 
corporation may invoke the right of equal pro- 
tection of the laws under Const. U. S. Amend. 
14.—State v. Standard Oil Co., Ore., 123 Pac. 
40. 


20. Contempt—Impeaching Verdict.—Where a 
juror files an affidavit or testifies that he was 
influenced by anything except the law and the 
testimony, he impeaches himself, and should be 
punished for contempt.—OQverton v. State, Okla., 
123 Pac. 175. 

21. Contracts—Election.—Where a _ contract 
is repudiated by one party, the other, if guitty 
of no breach, may either treat it as still in 
force, or may treat the repudiation as a rescis- 
sion, in which case payments may be recovered, 
or compensation had for property delivered.— 
J. K. Armsby Co. v. Grays Harbor Commercial 
Co., Ore., 123 Pac. 32. . 

22.——-Enforceability.—Contracts prohibited 
by law, or the making or enforcement of which 
constitute a violation of a law enacted for regu- 
lation and protection, and not merely for rev- 
enue purposes, are void and unenforceable.— 
Ellis v. Batson, Ala., 58 So. 193. 

23.——-Liability.—Where a newspaper publish- 
er conducting a subscription contest represent- 
ed to a contestant that, if he would pay $300, 
he ‘would win the (first prize, he was en- 
titled to recover as for deceit, where’ such 
representation was false, as against the objec- 
tion that the transaction was a fraud on the 
other contestants, and hence tontrary to pub- 
lic policy; the publishers not having agreed 
to keep segret the number of votes held by 
the various contestants.—Goodhart v. Mission 
Pub. Co., Cal., 123 Pac. 210. 

24..——_Liability.—Hospital authorities held 
entitled to recover for care of person injured 
through coming in contact with defendant’s 
electric wires, where it was directed to care 
for him by defendant’s agents, whether defend- 
ant was liable for the injury or not.—Rich v. 
Edison Electric Co., Cal., 123 Pac. 230. 

25. Place of.—Plaintiff, from its offiee in 
G. county, having telephoned defendant in F. 
county an agreement to sell seed delivered f. o. 
b. in G. county, payable in F. by draft with 
bill of lading attached, seller to pay the freight, 
no cause of action arose in G. county, within 
Rev. St. 1895, art. 1194, subd. 23, relating to 
venue in actions against corporations.—Plan- 
ters’ Cotton Oil Co. v. Whitesboro Cotton Oil 
Co., Tex., 146 S. W. 225. 

26. Performance.—Courts will demand 
strict performance on the part of grantees of a 
contract providing for the maintenance of aged 
people, in consideration of a conveyance.—Stor- 














ey-Bracher Lumber Co. y. Burnett, Ore., 123 Pac. 
66. 


27. 





Public Policy.—Before relief may be 
denied, because a contract is contrary to pub- 
lic policy, it must clearly appear that the agree- 
ment of the parties was tainted by improper 
motives.—Goodhart v. Mission Pub. Co., Cal., 123 
Pac. 210. 


28. Public Policy.—All contracts in which 
the public are interested which tend to prevent 
competition required by statute are void.—Ter- 
williger Land Co. v. City of Portland, Ore., 123 
Pac. 57. 

29. Restraint of Trade.—Contract of sell- 
ing agent of company engaged in manufacture, 
having certain state as his territory, not to en- 
gage within six months after termination of the 
contract in any similar business which might 
be injurious to its interest, was in restraint of 
trade.—Kinney vy. Scarbrough Co., Ga., 74 S. E. 
772. 

30. Corporations—Gcneral Manager.—The gen- 
eral manager of a commercial corporation has 
authority to do anything which is ordinarily 
necessary to the principal purposes of the cor- 
porate organization, unless his authority is re- 
stricted.—Stevens v. Selma Fruit Co., Cal. 123 
Pac. 212. 

31. Guaranty.—An agreement, whereby one 
incorporator sold his stock and interest to a 
third person, excepting a private account owed 
by the other incorporator to the corporation, 
did not’ make the corporation liable, as a guar- 
antor, for the payment of the debt excepted.— 
Hall v. Wilson, Wash., 123 Pac. 2. 

32. Sole Ownership.—The written consent 
of a corporation, of which defendant was prac- 
tically the only stockholder, changing the terms 
of a lease, rent under which defendant had per- 
sonally guaranteed by signing the corporation’s 
name, held to have bound defendant as surety 
on the bond.—Deming v. Maas, Cal., 123 Pac. 
204. : 

33. Ultra Vires.—A corporation is not bound 
for the acts and contracts of its promoters, un- 
less its charter so provides, or it expressly rati- 
fies such acts or contracts after incorporation.—- 
Weathersby v. Texas & Ohio Lumber Co., Tex.., 
146 S. W. 243. 

34. Courts—Jurisdiction.—A state court has 
jurisdiction of an action for a negligent delay 
in the delivery of an interstate shipment.—Pitts- 
burgh, C., C. & St. L. Ry. Co. v. Knox, Ind., 98 
N. E. 295. 

35. Covenants—Construction.—A covenant 
against incumbrances by a grantor for his heirs 
and representatives binds himself, although he 
did not expressly covenant for himself.—Harsin 
v. Oman, Wash., 123 Pac. 1. 

36. Criminal Law—Nol. Pros.—A nolle prosequi 
is merely a declaration on the part of the so- 
licitor that he will not then prosecute the suit 
farther, and is not an acquittal, although its 
effect is to discharge the defendant without day. 
—Wilkerson v. Wilkerson, N. C., 74 S. E. 740. 

37. Practice.—Where, after completion of 
the charge, counsel moved for a mistrial on the 
ground that a juror was not impartial, there 
was no error in calling the juror from the jury 
room and allowing him to be sworn as to his 
impartiality; the court sending by the bailiff 
an instruction to the jury not to consider the 
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case until the juror returned, and the juror, 
after being examined, being sent back to the 
jury room, with direction not to disclose what 
rr transpired.—Norton v. State, Ga., 74 S. E. 


38. Damages—Anticipated Profits.—Damages 
in loss of profits by a tenant from keeping 
boarders was too speculative to be recoverable, 
on being compelled to abandon the premises.— 
Hedrick v. Smith, Tex., 146 S. W. 305. 


39.——-Estimating.—In a suit for personal in- 
jury, where damages were claimed for physi- 
cians’ bills, permanent injury resulting in loss, 
and pain and suffering, it was error to charge 
that, where the entire injury is to the peace, 
happiness, or feelings of plaintiff, no measure 
of damages can be prescribed except the en- 
lightened conscience of impartial jurors.— 
Southern Ry. Co. v. Nappier, Ga., 74 S. E. 778. 


40. Pleadings.—Compensation for loss of 
time occasioned by an assault and battery is 
an item of special damages, which cannot be 
recovered, unless prayed tor in the petition.— 
McDonald vy. St. Louis & S. R. Co., Mo., 146 
S. W. 83. 

41. Death—Presumption.—Where an accident 
results in instant death, the law presumes that 
decedent exercised due care; and the burden of 
proving contributory negligence is on defen- 
dant.—Lewis v. Rio Grande Western Ry. Co., 
Utah, 123 Pac, 97. 

42. Descent and Distribution—Burden of 
Proof.—One claiming a distributive share in the 
personal estate of decedent must establish his 
consanguinity by evidence, and admissions are 
insufficient.—In re McGerry’s Estate, 134 N. Y. 
Supp. 957. 

43. Divorce—Infancy.—Where a boy married 
in his sixteenth year, but continued to cohabit 
with his wife after reaching the age of 17 
there was no error in awarding temporary ali- 
mony and attorney’s fees to her, where they 
were living in a bona fide state of separation 





when she applied for alimony and when the 
judgment was rendered.—Powers |v. Powers, 
Ga., 74 S. E. 759. 

44..-_—-Pleading.—Where divorce is sought 





because of violent temper, the bill must allege 
facts showing violent temper exhibited towards 


complainant, which will injuriously affect his 
safety, health, or personal comfort.—Taylor v. 
Taylor, Fila., 58 So. 238 

45. Deower—Antenuptial Agreement.—An an- 


tenuptial agreement is ineffectual to bar dower, 
unless it expressly so states, or unless the wife 
receives no estate from her husband, to take 
effect after his death.—Lowe v. Lowe, Mo., 146 
Ss. W. 100 

46. Homestead.—Where a wife is the sole 
beneficiary of a homestead and takes a year’s 
support therefrom, which does not include the 
entire homestead, she can also take dower out 
of the remainder.—Cook v. Cook, Ga., 74 S. 
795. 

47. Ejectment—Nonsuit.—A nonsuit in eject- 
ment should be Hmited to that‘portion of land 
as to which no prima facie case has been made. 
—Davis v. Crump, Cal., 123 Pac. 294. 

48. Electricity—Care.—One who uses elec- 
tricity for profit is bound to exercise care cor- 
responding to the dangers incident to its use.— 
San Antonio Gas & Electric Co. v. Ocon, Tex., 
146 S. W. 162. 

49. Embezzlement—Estoppel.—Where a, guar- 
dian is charged with embezzlement of the funds 
of his ward, he cannot be heard to say that 
such funds were unlawfully acquired by him 
as such guardian.—Ellington y. State, Okla., 123 
Pac. 186. , 

50. Equtty—Remedy at Law.—While equity 
may relieve against fraud, it will do so only 
when it appears that the plaintiff has no ade- 
quate remedy at law.—David Gilmour Door Co. 
v. Shea, 134 N. Y. Supp. 919. 

51. Ewidence—Admissibility—Parol evidence 
is inadmissible to vary that part of a contract 
which makes the consideration contractual.— 
Dodge v. Cutrer, Miss., 58 So. 208. 

52. Res Gegtae.—In foreclosure, testimony 
of tne mortgagor that; when she signed the 
mortgage, her son told her it was a bond of 
indemnity upon a certain building contract, but 











said nothing about other contracts, was ad- 
missible as part of the res gestae of the trans- 
action.—Hubbard vy. Ranje, Ind., 98 N. E. 214. 


53. Scroll.—Where an attested copy of a 
deed purports to be signed and sealed, and 
contains a scroll or pen flourish following the 
name or official designation of the grantor, it 
will be presumed to represent a scroll.—Pardee 
v. Johnston, W. Va., 74 S. E. 721. 


54. Executors and Administrators—Collateral 
Attack—A decree of distribution is conclusive 
as to the rights of the heirs, legatees and de- 
viseess unless corrected on appeal, and is not 
subject to collateral attack, or impeachment by 
resort to the will.—Liscomb v. Fintzelberg, Cal., 
123 Pac. 247. 

55.——Funeral Expenses.—The law implies a 
promise on the part of a decedent’s personal 
representatives to repay decedent’s funeral ex- 
penses reasonably incurred by a stranger.—In 
re Moran’s Estate, 134 N. Y. Supp. 968. 

56. KFactors—Lien.—aA factor’s lien is superior 
to the claims of subsequent purchasers and 
creditors, and is not subject to defeat by at- 
tachment or execution against the principal.— 
Nisbet v. Sigel-Campion Live Stock Commission 
Co., Cal., 123 Pac. 110. 

57. Fraudulent Conveyances—Cancellation.— 
General creditors, by suing to cancel a fraudu- 
lent conveyance by their debtor, acquire a spe- 
cific lien on the property conveyed, giving them 
priority in the distribution of the fund recov- 
ered.—Boyd v. Arnold, Ark., 146 S. W. 118. 

58. Impeachment.—A deed both voluntary 
and fraudulent in fact may be impeached as to 
claims even of subsequent creditors.—Davis v. 
Halstead, W. Va., 74 S. E. 725. 

59.——_Notice of Intent.—A purchaser of goods 
from an insolvent debtor, though he pays full 
value, if chargeable with notice of the seller’s 
fraudulent intent, acquires no title as against 
eréditors, and such creditors may proceed by 
execution, attachment or garnishment.—MclIn- 
tosh & Warren v. Owosso Carriage & Sleigh 
Co., Tex., 146 S. W. 239. 

60. Frauds, Statute of—Debt of Another.— 
Where a partner buys merchandise from his 
copartner and Assumes by parol the partnership 
debts, such agreement is not within the statute 
of frauds as an agreement to answer for the 
debt of another.—Staver Carriage Co. v. Jones, 
Okla., 123 Pac. 148. 

61.——Verbal Lease.—A contract for the lease 
of timber for turpentine purposes for a term of 
years, conveying an uncertain interest in land, 
or for a term of more than two years, to be 
valid, must be signed, sealed, and delivered in 
presence of two witnesses.—Graves v. J. M. 
Harris & Bro., Fla., 58 So. 236. 

62. Memorandum in Writing.—-The memor- 
andum in writing of a‘contract for the sale of 
land, required by the statute of frauds, may not 
only be shown by correspondence, but may be 
made ‘subsequent to the agreement.—Black Vv. 
Hanz, Tex., 146 S. W. 309. 

63. Oral Agreement.—A verbal contract of 
employment for a year, to begin at a future 
date, is not taken out of the statute of frauds 
by a subsequent acknowledgment thereof, with- 
in the year, by the employer; but there must 
be a new contract within the year.—Oak Leaf 
Mill Co. v. Cooper, Ark., 164 S. W. 130. 

64. Game—Right to Hunt.—The right to hunt 
over land under a grant of the privilege of 
hunging is limited to the usual methods used in 
the vicinity at the time of the deed.—Isherwood 
v. Salene, Ore., 123 Pac. 49. 

65. Highways—Liability of County.—A coun- 
ty, in the absence of statute, is not liable for 
personal injuries resulting from a_ defective 
road.—Templeton y. Beard, N. C., 74 S. E. 735. 

66. Homestead—Beneficiary.—If a man takes 
a homestead for the benefit of his wife and 
children, and after the death of his wife re- 
marries during the minority of some of the 
children, his second wife becomes a beneficiary 
of the homestead on his death.—Cook v. Cook, 
Ga., 74 S. E. 795. 

67. Hushand and Wife—Contracts Between. 
—The wife’s signing of a deed to the marital 
homestead is a valuable consideration support- 
ing an agreement by the husband to convey the 
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property purchased with the proceeds to the 
wife’s separate estate.—Jones v. Jones, Tex., 146 
Ss. W. 265. 

68. | Infants—Estoppel.—Where a married in- 
fant having a beard and every appearance of 
being of age joined in a conveyance of his in- 
terest in trees and took an active part in the 
negotiations and assisted in counting and 
branding the trees and received his part of the 
purchase price, he was estopped from relying 
he eer an — the grantee’s title with- 
out returning the consideration.—Smi Se 
Ky., 146 S. W. 30. pct 


69. Injunetion—Breach of Contract.—Where 
local manager of nonresident corporation took 
orders for delivery of maps of such company, 
and thereafter, pending his term, broke his con- 
tract and entered service of a rival company, 
intending to deliver maps of such second com- 
pany, he could be enjoined.—Kinney vy. Scar- 
brough Co., Ga., 74 S. E. 772 


70. Notice of Order.—A defendant who vio- 
lates an injunction before the writ has been 
served is guilty of contempt where he had no- 
tice of the order.—Mocksville Lodge No. 134, A. 
F. & A. M. v. Gibbs, N. v., 74 S. E. 748. 

71.——Remedy at Law.—A suit at law cannot 
be enjoined, and the litigation transferred to 
the equity forum, merely on the assertion of de- 
fenses that are pleadable: at law.—Mylius_ v. 
ae Engine & Thresher Co., W. Va., 74 
S. E. 728. 

72. Insuranece—Change of Beneficiary.—Strict 
compliance with by-laws in changing benefici- 
aries under a mutual benefit policy is not re- 
quired.—Henderson v. Modern Woodmen of 
America, Mo., 146 S. W. 102. 


73. Estoppel.—Insurance company insist- 
ing on strict compliance with requirements of 
policy as to proofs of death held not thereby 
estopped from claiming benefit of provision lim- 
iting time within which to bring action.—Fitz- 
patrick v. North American Accident Ins. Co., 
Cal., 123 Pac. 209. 

74. Warranties.—If an applicant for insur- 
ance warrants the truth of answers made by him 
relative to his health, and they are untrue as 
to some disease material to the risk, it is a 
breach of warranty, whether he knew that 
they were untrue or not.—National Annuity 
Ass'n. v. McCall, Ark., 146 S. W. 125. 

75. Joint Tortfeasors—Partial Satisfaction.— 
Partial satisfaction by one joint tort-féasor 
can be shown to mitigate damages against an- 
other.—Himmelberger-Harrison Lumber Co. v. 
Dallas, Mo., 146 S. W. 95. 

76. Judgment—Res Judicata.—Where the le- 

gal title to land has been conveyed to a trustee 
solely to secure a debt evidenced by the promis- 
sory note of the grantor, a judgment in an ac- 
tion in which the holder of the note was not a 
party did not conclude his rights, since such a 
trust cannot make the trustee the representa- 
tive of the creditor in litigation extraneous to 
the subject of the trust.—Webster v. Kautz, 
Colo., 123 Pac. 139. 
Single Recovery.—Although there can 
be but one recovery on the same cause of ac- 
tion, the subject-matter of the cause of action 
may be litigated as often as an. independent 
cause arises, which, because of its subsequent 
creation, could not have been litigated in a for- 
mer suit.—Harsin vy. Oman, Wash., 123 Pac. 1. 

78. Landlord and Tenant—Apartment House. 
—A landlord, leasing an apartment and con- 
trolling heating apparatus, must furnish suffi- 
cient heat and hot water.—Lloyd Const. Co. v. 
Dudgeon, 134 N. Y. Supp. 888. 

79.——-Waiver.—A landlord who agrees that 
a merchant shall furnish supplies to the subten- 
ant of a part of the premises does not thereby 
waive his landlord’s lien for rent.—Jacobson vy. 
Atkins, Ark., 146 S. W. 133. 

80. Libel and Slander—Action for.—The stat- 
ute defining libel as a defamation expressed in 
printing or writing, tending to injure the repu- 
tation, and expose one to public hatred, ridicule, 
or financial injury, does not require that special 
damage shall have been incurred from the libel 
in order to render it actionable—McDavid v. 
Houston Chronicle Printing Co. Tex., 146 S. 

. 252. 

81. Limitation of Actions—Accrual.—One as- 

















suming the management of the property of an 
imbecile, and performing continuous active du- 
ties in controlling the property and supporting 
the imbecile, cannot claim that an action for an 
accounting is barred by the lapse of 20 years 
from, the time the management of the property 
ee ee v. Snodgrass, Ala., 58 
0. 3 


82. Executors.—Executors sued by a lega- 
tee for an accounting and to recover plaintiff’s 
distributive share cannot invoke the statute of 
7 eeaeeaaiaee tienes v. Cogley, Tex., 146 S. 





83.——Payment of Interest.—Payment of in- 
terest is as effective to revive a debt as is a 
part payment on the principal.—Barrett v. Sipp, 
ind., 98 N. E. 310. 

84. Master and Servant—Fellow Servant.—A 
foreman, who is engaged in the details of cer- 
tain work, jis a fellow servant with the work- 
men at common law.—Lopisi vy. Degnon Const. 
Co., 134 N. Y. Supp. 927. . 

85 Guarding Machinery.—Failure to guard 
machinery, as required by Labor Law, § 81, is 
not negligence per se, but is evidence of negli- 
gence which must be submitted to the jury.— 
Gelder v. International Ore Treating Co., 134 N. 
Y. Supp. 782. 

86. Mechanics’ Liens—Surety.—A surety on the 
bond of a contractor, which provided that the 
contractors should complete the building free 
of mechanics’ liens, cannot enforce a mechan- 
ic’s lien for materials furnished for the erec- 
tion of the building.—Roland vy. Lindsey, Ark., 
146 S. W. 115. 

87. Mines and Minerals—Natural Gas.—Natur- 
al gas is a mineral, and part of the land until 
severed therefrom.—Osborn v. Arkansas Terri- 
torial Oil -& Gas Co., Ark., 146 S. W. 122 

88. Mortgages—Additional Loans.—Where a 
mortgagor, after the mortgage, obtains from 
the mortgagee additional loans, he will not be 
permitted to redeem, except on condition of pay- 
ing the original debt and the subsequent loans, 
unless interests of third parties intervene.— 
Webb v. Crouch, W. Va., 74 S. E. 730. 

89. Priority—A mortgage, executed to 
plaintiff by defendant after he had, in contem- 
plation of purchasing the property, executed to 
others a purported mortgage on the same chat- 
tels while they belonged to plaintiff, was en- 
titled to priority over the prior mortgage.— 
Tips v. Gay, Tex., 146 5S. W-~ 306. 

90. Municipal Corporations—Streets and High- 
ways.—The Pregislature, unless prohibited by 
the Constitution, may confer on such agency as 
it may choose, the power of supervision and 
control over streets and highways.—Sanderson 
v. City of Texarkana, Ark., 146 S. W. 105. 

91. Navigable Waters—Artificial Island.— 
Creating an artificial island by throwing up 
earth from a dredge in a lake held _to pass no 
title—-Menominee River Lumber Co. v. Seidl, 
Wis., 135 N. W. 854. 

92. Negligence—Action for.—One injured 
while trespassing in a building in course of 
construction had no right of action, unless his 
injury was willful or malicious.—Gordon _ v. 
Roberts, Cal., 123 Pac. 288. a 

93.—_—Imputability.—Street car company cou 
not set up The negligence of the driver of the 
automobile in which the injured party was rid- 
ing asa guest.—Lininger v. San Francisco V. & 
N. Vv. R. Co., Cal., 123 Pac. 235. 

94. Parent and Child—Physicians.— W here 
medical attendance was necessary to preserve 
the health of a minor child, his father is liable 
for such services.—Des Mond v. Kelly, Mo., 146 
Ss. W. 99. ini. wit 

95. rtnershi Libel.— ere an article :°- 
torn hoth a partnership and its members, indi- 
vidually, damages to the partnership must, be 
recovered by the partners jointly, and damages 
to the partners individually by them separate- 
lv.—Collier v. Postum Cereal Co., 134 N. Y. 











‘Supp. 847. 


96. Partition—Husband and Wife.—If defen- 
dant and his wife entered and held the entire 
tract sought to be partitioned under a deed to 
his wife or under a claim of cotenancy. with the 
other cotenant, their occupancy should be re- 
ferred to the wife’s claim, so as to charge her 
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with rents in partition between her and the co- 
> uamelat cameras v. Howell, S. Car., 74 S. E. 

97. Unknown Owner.—A judgment in par- 
tition when all the heirs of the deceased owner 
were before the court held not invalidated be- 
cause the complaint alleging the death of the 
Owner made him a party defendant, together 
with every person entitled, in case of the own- 
er’s death, as widow, heirs at law, or devisee, 
as the name of the unknown owner and de- 
ceased Owner may be stricken under Code Civ. 
Proc. § 723.—McQuillan v. McQuillan, 134 N.-Y. 
Supp. 893. 

98. Payment—Application of—A debtor, mak- 

ing a payment to one to whom he owes sep- 
arate accounts, may direct upon which account 
the payment should be applied.—Barrett  v. 
Sipp, Ind., 98 N. E. 310. 
_ 99.  Prineipal and Agent—Apparent Author- 
ity.—One dealing with an admitted agent has 
the right to presume, in the absence of notice 
‘to the contrary, that he is a general agent, act- 
‘ing within the scope of his authority; and the 
principal has the burden of showing notice to 
or knowledge by such person of any Imitation 
of the agent’s apparent authority.—Oak Leaf 
-Mill Co. v. Cooper, Ark., 146 S. W. 130. 


100. Delegating Authority.—An agent can- 
not delegate his authority without express per- 
mission, unless there is a fixed and established 
custom for the agent to employ subagents.— 
Doggett v. Greene, Ill, 98 N. E. 219. 


101. Principal and Surety—Discharge.—Where 
a building contract provided that the owner 
should maintain insurance on the building as it 
progressed, the owner’s failure to so maintain 
insurance does not, where no loss results, dis- 
charge sureties on the contractor's bond.—Ro- 
land v. Lindsey, Ark., 146 S. W. 11.. 


102. Strictissimi Juris.—The obligations of 
sureties on a bond to secure payment of a debt 
cannot be enlarged beyond the strict terms of 
the bond.—Barker v. McClelland, Ind., 98 N. E. 
300. 











103. Release—Consideration.—A _ release by 
an alleged beneficiary under a will to executors 
procured by money paid from the estate is no 
bar to her recovery of any interest to which 
she was entitled under the will.—Farrell  v. 
Cogley, Tex., 146 S. W. 315. 


104. False Representations.—A release ex- 
ecuted by a servant of his claim is invalid for 
false representations of the agent of the mas- 
ter, though the agent believed them to be true. 
—Missouri, K. & T. Ry. Co. of Texas v. Reno, 
Tex., 146 S. W. 207. 


105. Fraud.—Where an employee of a lum- 
ber company participated in a corrupt arrange- 
ment to defraud his employer by raising the 
scale of logs sold to the company, the fact that 
one of the sellers repaid the company the 
amount he fraudulently received, on the com- 
pany agreeing not to take legal action against 
him, was not evidence of a release of the other 
joint tort-feasors. — Himmelberger-Harrison 
Lumber Co. v. Dallas, Mo., 146 S. W. 95. 


- 106. Mistake.—A release executed by a 
passenger injured in an accident on a railroad 
train cannot be set aside because based on sur- 
geon’s mistaken opinion as to the severity of 
the injuries—Lawton v. Charleston & W. C. 
Ry. Cc. S. Car., 74 S. E. 750. 


107. Religious Societies—Temporalities.—An 
incorporated church consists of two distinct 
elements, to-wit, the church proper and the cor- 
poration, which has relation alone to the tem- 

oralities of the _ institution—Dismukes  v. 

tate, Ala., 58 So. 195. 

108. Sales—Dishonored Check.—On the sale 
of a mule for cash, where the purchaser gave 
a check for the price, but stopped payment, the 
title to the mule did not pass.—John N. Sims 
& Sons v. Bolton, Ga., 74 S. E. 770. 

109.—*-Inferior Goods.—A buyer wno unloads 
and accepts goods without knowledge of their 
condition at the time of taking possession may 
defend the seller’s action for the price by set- 
ting out such inferior quality.—Planters’ Cotton 
wu”. Cotton Oil Co., Tex., 146 

















110.——Option by Scller.—Where a purchaser 
gave notes of a company he represented, in- 
stead of notes by himself and two brothers, as 
agreed in the memorandum of sale, the seller 
could disregard the notes given and sue on the 
contract.—S. F. Bowser & Co. v. Coleman, 134 
N. Y. Supp. 948. 


111. “Sold.".—Where a contract is execu- 
tory, the word “sold” means contracted to sell, 
and does not imply a change of title.—Pitts- 
a ig Oe Cc. & St. L. Ry. Co. v. Knox, Ind., 98 


112. Theaters and Shows—Lessor.—A railroad 
company, leasing a pavilion maintained by it 
for amusement purposes, giving a third person 
the exclusive management of the premises, is 
not liable for an injury to a patron on the 
premises; otherwise, when it reserves rights in 
the premises.—Tex., 146 S. W. 172. 


113. Trespass—Damages.—Where plaintiff ac- 
quired title to land while the timber was being 
worked for turpentine and naval stores pur- 
poses under license from his grantor, he can 
recover no damages for acts done by defen- 
dants prior to plaintiff’s acquisition of title— 
Graves v. J. M. Harris & Bro., Fla., 58 So. 236, 


114. Trusts—Guardian de Sou Tort.—One as- 
suming to act as the guardian of a _ lunatic 
without valid authority may be charged as a 
trustee, and compelled to account in equity.— 
Snodgrass v. Snodgrass, Ala., 58 So. 199. 


115. Usury—Pleading.—A plea of usury which 
does not set forth the sum on which the same 
was paid, or to be paid, the time when the con- 
tract was made, when payable, and the amount 
of usury agreed on, may be stricken on oral 
27. mond v. J. S. Wood & Bro., Ga., 74 





116. Vendor and Purchaser—Caveat Emptor. 
—In sales of land, the doctrine of caveat emp- 
tor held not to apply to representations made 
by the seller, who was an expert on land val- 
ues, or to the price he paid.—Stewart v. Salis- 
bury Reality & Ins. Co., N. Car., 74 S. E. 736. 

117. Constructive Notice.—A purchaser of 
land, with knowledge that R., claiming to have 








purchased the land had been placed in posses- 
sion and paid a portion of the purchase price, 
held to take subject to a recorded mortgage 
executed by R., though R.’s deed had not been 





hahaa asia v. Kinnaird, Ky., 146 S. W. 
118. Notice of Trust.—Purchasers from & 
trustee take with notice of limitation in the 


trust deeds as to the duration of the trust.— 
Montgomery v. Trueheart, Tex., 146 S. W. 284 

119. Notice.—-Actual payment of the pur 
chase money, or what is equivalent thereto, be- 
fore notice of a defectively recorded mortgage, 
is necessary to the protection of a subsequent 
purchaser.—Donalson v. Thomason, Ga., 74 
E. 762. 

120. Notice from Possession.—A purchase? 
of premises in possession of a tenant is change- 
able with notice as to the tenant’s rights— 
Fred v. Moseley, Tex., 146 S. W. 343. 

121.—_—-Sufficient Deed.—A “good and suffi- 
cient deed”.is a marketable deed, one that will 
pass a good title to the land; and a stipulation 
for such deed is not satisfied by conveyance of 
whatever title the vendor may have.—Hall ¥% 
McKee, Ky., 145 S. W. 1129. 

122. Wills—Construction.— Where testator 
left no children or grandchildren surviving, but 
his stepchildren had called him “grandfather,” 
and, dying, left children, his will, referring t0 
his “grandchildren,” will be construed as refer 
ring to the grandchildren of his wife.—Coon ¥. 
MeNelly, Ill., 98 N. E. 218. 

123. Future Estates.—The law favors at 
early vesting of a future estate created by 
will, but not where the evident purpose of the 
testator is that it shall not so vest.—Farrell ¥ 
Cogley, Tex., 146 S. W. 315 

124. Work and Labor—Gratuity.—Where 5s 
ters have not lived together and are dependent 
on their labor for their livelihood, and one fu 
nishes board and services to her sick sister wu 
til her death, there is no presumption that 
services were gratuitous.—In re Lannon, 134 
Y. Supp. 974. 
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